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OGC Has Reviewed NGy 13 195t

The Honorabtle Lindssy C. Warren
Comptroller Genoral of the United States

Dear 8ir:

In connection with the amendments te the Clasaification sct of
1949 contained in . Le' 201, 82d Congress, approved 24 October 1951,
your office has:gdised & question concerning the authority of thie
, Agency to adopt povisions ef Section 6(a) of P, L., 201, In
presontatives of/Alis Agency, pertinent factors pertaining to this
problen are . herewdith, .
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vides in Section 202 therecof that the Act (except title XII) shall
not apply to the Central Intelligence Agency. The legislative his-
tory of the exsmption of CIA from provisions of that Act is pertin-
ent. ¥hen the Act was being considered in the Congress &s HJt. L169
this agency was sdvised by the Counsel for the Comulttse on Pogt Of-
fice and Civil Service that CIA had been eliminated from the bdill
 ypen representations Ly the Civil Service Commiesion that CIA had
-regquested the Commission to be eliminated fram the provisions of
the proposed Classification Act. However, up to that time, no of~
f£icial represantations had Lesr made to the Civil Service Cammission
i 1 e S0UThe matter by CIA. The House Commitlee on Fost Office and Civil

8. Prior to submitting & report on R.R. hl6§ 8 pro-
posed draft of the report was formarded io the Buresu of
the Budget. By letter, dated $ June 1949, tho Bursau of
the Budget advised that there would be mo oblection to
the sutmission of the proposed repert to the Cammitice.

b. The Nonmorable Tom Murray, Chairman, House Com—
mittee on Post Office and Civil Service, was adviged on
1l June 1949, of the Agency views ou H.R. L169 as follows:

"After wery careful study, »% bave concluded that

§¢ would be preferable for this Agency to have the

camplete exception granted Ly Section 202(13). Gur
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primary reason in endorsing thie exception ia ohe
of security. It is felt that knowledge
of the sgency's organization and operational pro-
grans is negeseary for the establishnent of job
positione. This would place inm the hands of other
than CIA persomel informetion which is closely
restricted even within the Agency, to those of-
ficials intimately concerned with the particular
operations in progress.®

Our letter further stated that the Agency expected to adhere
to the provisions of the dill and suggested inclusion of the

following languaget

*the Director of Central Intelligence is suthorized

S n o e . 30 eDlaY for services in the District of Columbia

B B ' or elsewhere, such nunber of émployees of the vari-
ous classes recognised in this act to perfornm the
functions of the Central Intelligence Agency; as
ray be appropriated for Ly Congress from year o
year, and in so doing he shall adhere to the stand-
ards, classes and grades set forth herein.n .

It wae also pointed cut in the letter that the Buresu of the
Budget had mo objections to the propossls contained in the
Agency letter of 1L June 1549.

It zhou:\d be noud that the Commnittee on Post Office and Civil
Service informed CIA that it would not imclude in H.R. 4169 the sug-
gested language that the Director of Central Intelligence should ad~
here to the standards, classes and grades set forth in the Bt4ll,
a0 since the Commitiee did not wish. W 10 reatrict w
A Agency and took the position that the Directar hed sdequate suthore
ity under the CIA Act of 1949 t adopt administratively pertinent

parts of H.R. 4169.

otmmmmnmmmmumwof
correspondence between this Agency and the Civil Service Commis~
sion concerning the matter of Civil Service Commiseion audit of
Jobs within CI4 under the Classification 9ét. By letter dated
30 June 1949, the Agency requested advice as to the official
position of the Civil Service Commission on the provisions offSec—
tion 7 of the Central Intelligence Agency Act of 1949 and the de-
nru of the cem;sion as to future action in connection with

%,
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audit, classification and establishment of positions in the Agency.
In regponse the Civil SBervice Commission advised on 8 August 1949
that, based on Section 7 and Section 10(b) of the CIA Act of 1949,
the Agency was not required as & matter of law to follow the Classi-
fiecation Act of 1923, as amended, and thet the Commission therefore
vag not required to enforce that Act within the Agency. That letter
from Civil Service Commission also stated as followss .

“¥ie are gratified to learn that notwithstanding the legal con-
clusion stemming from the terms of the statute, you intend,
as an administrative policy, to follow the bagic philosophy
and principles of the Clagsification Act, the Civil Service
Commission's allocation standards, the psy sceles, the within-
grade salary advancement plans, and the pay rules of the -
Classification Act, as they may be amended from time to time,
4n subgtantially the ssme manner as the Classification Act
‘ mm" LT el e T e s Ty B s e b e, B P T PO

slnder these conditions, we are glad to offer our gervices as
& gource of information, advics, and the certification of ad-
visery allocations when you desire such action. We appreciate
the soundness of your adminiptrative policy with respect to
position-classification and salary standardizatfion. Within
our reeources; we will do all we can to aid you."

In order to determine if there had been any legislative con-
sideration of the retrosctive featurs of P, L. 201 ag it might af-
fect those agencies, such as CIA, which are exempted from the
Clagsification Act of 1949, the problem was discussed with the
Honorable Tom Murray, Chairman, Committee on Post Office and Civil
Service. He advieed that no consideraticn was given to the matter

' 4in view of the Bureau of the Budget position that such agencies had
e wnogafficient sathordty to establish individual compensation.schedules.
Bm.hedidahtet&mtﬂzmmm&tentthatﬁwntro—
active feature should be denied to thoee agencies.

Broad uuthority wag granted to this Agenoy by the Congress
in the CIA Act of 1549. Pertinent provisions are quoted below:

®Sec, 10.(a) Motiwithstanding any other provisions of
law, sums made available to the sgency by appropriation or
otherwise may be expended for purposes necessary to carry
out 4its functions, includinge

"(1) personal services, including pereonal
services without regard to limitations on types
of persons to be employed...
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w(2) supplies, eqa;ment, and personnel and con-
tractuel services otherwise authorised by law and regu-
lations, when approved by the Director.

"(b) %hé suns made available to the Agency may be ex-
pended without regard to the proviaiona of the law and regulh-
tions relating to the expenditure of Government funds;...

It is submitted that theae statutory provieions afford ample
legal authority for CIA to adopt the effective date set forth in
section 6(a) of P.L. 20}, In drafiing the CIA act it was recog-
nised that all probleme which would arise in the future could not
be provided for epecifically in permsnent legisletion., Also, CIA
has no anmual appropriamtion ect through which specific provision
ecould be made for new eltuations. Conssquently, Section 10(a)(2)
‘was designed to permit the Director of Central Intelligence to ap-
i e PEOVES for CIA, expenditures otherwise authorized at a later date
s %" by 1aw and regulaticas. In addition, to provide ‘for those situations not
‘ otherwise authorised by law or regulation the Agency wis authorized ‘
by law or regulation the Agency was authorizmed by Section lo(b) of
the CIA Act to expend funds without regard to provisions of law
and regulations relating to the expenditure of Goverment fundg.

. In eddition to basic legal authority, the propriety of apply-

ing the ealary increases in accordance with Section 6(a) of P,L.

201 is demonstrated by the history set forth above 6f-the Agency

policies and the related commitmente to the Congress, the Bureau

of the Budget and the Civil Service Commission. F\u'ther gupport

is conteined in 30 Comp. Gen. 356 of 20 February 1951. In that

cage there was recognition of the suthority of the Seoretary of

the Navy to approve certdin retroactive payments of cmpenution,

provided the Secretary of the Navy determined it to Lo consistent
iy o oo wxo wAth the-public interest to do so. It was detexmined by your of- : !

. fice 4n:that case that retroactive payment of the bonus which was i

arrived &t through collective bargaining vetween the maritime unions

and shipping operators became a "practice" .of the maritime industry

within the meaning of Section 202(8) of the Claseification Act of

1949. 1In the instant case the “practice" or precedent hag been

dignified to the extent of becoming official policy of the United

States Govermment with respect to its cla.ssified enployees through

approval of P, L, 201.

The Agency is now confronted with this anocmslous situation.
The Bureau of the Budget did not recommend and the Congress did
not specifically include CIA in P. L. 201 since they both assumed
that CIA had the necessary authority under P, L. 110 to approve
ednministratively the compensation under P, L. 201. Thie approach
was adopted with full knowledge that the Agency had gone on record
many times stating that it was, as & matter of policy, adhering

L
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to the classification standards and compensation schedules of the
Classification Act of 1949. Because of that policy, however, this
Agency did not wish to adopt prior to the {inal approval date of
P. L. 201 any increase of compensation vhich might not be consist-
ent with the specific provisions of the amendments to the Classi-
fication Act of 1949. To deny to our employees the retroactive
feature of P. L. 201 would be contrary to the general intent of
Congress and the known policy of this Agency to place its em-
Ployees on an equal footing with other employees in the classi-
fied service.

. Pursuant to the above-mentioned statement that this Agency
would follow the Classification Act, pay schedules and standards,
there have been issued internal regulations within the Agency
stating that the Classification Act salary schedules will be
followed The present tegulation within CIA prmn.des as i‘ollows:

"Although the Agency is exem;ot i‘rom the proviaians of the '
Classificatioh Act of 1949, the igency shall adhere to the
provisions of this Act insofar as possible. Basic classi-

fication principles and compensation schedules will be fol-
lowed in order to assure that employees receive equality
of compensation for work performance,?

_ If at this time the fgency were to follow P, L. 201 oniy pros-
‘pectively, its employees could argue with justice and logic that
the Agency was violating its contract with its employees by not
applying the retrocactive aspects of P. L. 201,

In applying the compensation schedules provided in P, L. 201
to employees of this Agency, I feel it just and proper to adopt
the provisions of Section 6{a) making the Act effective as of the

it g - ifirst day of-the first pay period which began after June 30, 1951,
and for this purpose I intend to rely on the authonty contained
in Section 10 of the CI2 Act of 1949, I shounld like your op:\.nion
whether there is any legal objection to this proposal.

Su:cerely,
34(c) - 1949 Act L siiE)
\GC/IRH/HOD , We Be Smth -
i Distribution: ' | Directar
: ;‘v orig & 1 - Add ~ | Direc
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